lowered the carrier without ascertaining whether he could do so safely; that
is, he should have checked to see where his helper was and made certain that
the vehicle would not roll when lowered.

Despite the fact that both men were clearly at fault, action was taken
against  Tice alone.    There is no indication that Johnson was given even an
oral  reprimand.     Conceivably,  Tice's earlier safety infraction's might account
for some difference in the severity of the discipline meted out to Tice and
Johnson.     It does not account  for the complete absence of adverse action
against Johnson.

In context,   the nature of the disparate treatment of Johnson and Tice
leads  to the conclusion that there were reasons for the discharge other than
those expressed.     In view of the hostility of management towards Tice which
was partially motivated by protected activities, it is found that Tice
established  a prima facie case that his discharge was motivated in part by
his having  engaged in protected activities.

The  test announced  in Pasula provided the employer  an affirmative defense
if it could be established that,  "although part of his motive was unlawful,
(1)  he was also'motivated by the miners'  unprotected activities,  and (2)  that
he would have  taken adverse action against the miner  in any event  for the
unprotected  activities alone."    Respondent may have been1 motivated  in part by
Tice's unprotected activities.    Certainly, Tice was deserving of some form
of discipline for the role he played  in the *Tune 6th accident.    However,
Respondent failed  to  show that it would have  taken adverse action against
Tice because of  his actions on June 6th or for any other unprotected activity.

The  ostensible reason for Tice's discharge was his  culpability for the
accident which occurred on June 6th in light of'a number of earlier safety
infractions.     It  has been found, however,   that the reprimands for said
earlier  infractions  were for the most part without substance and were part
of  a  pattern of harrassraent by mine management against  Tice.     It  has also
been found  that  the record contains no indication that Tommy Johnson was
reprimanded or otherwise disciplined  for his concurrent,   and equally
serious,   negligent disregard  of safety.

As  noted in  the arbitration opinion of June 30,   1978  (Exh.  R-9),  Tice's
role  in  the accident may have warranted  some disciplinary action.     It was
established  that Tice acted in negligent disregard of mine safety and  endan-
gered the life of  Tommy Johnson who was also negligent.     Even though cause
for disciplinary action may have existed,   Respondent  failed  to  establish that
it  would  have discharged  Tice  for his   unprotected activities,  whether or not
he had engaged  in protected activity*     The record actually supports a con-
clusion  to  the contrary.     There is no  evidence that Respondent made it a
practice to  reprimand any employee other than Tice for safety Infractions.
The only instance on the record of a  safety infraction by an .employee other
than Tice was committed  by Tommy Johnson when he proceeded under the carrier
while it  was  in operation.     Although his  infraction was  serious,   no  indica-
tion exists that he was disciplined.     Discounting  the earlier reprimands for committed a safety infraction in fail-
